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E.O. 1 1652: 


TAGS:SREE, UNHCR 

SUBJECT: DRAFT CONVENTION ON TERRITORIAL ASYLUM 

1 . THE GENERAL COUNSEL'S OEEICE OE INS TELEPHONED THE 
EOLLOWING MEMORANDUM TO D/HA ON JAN. 7. 

2. "THE PROPOSED CONVENTION ON TERRITORIAL ASYLUM EOR THE 
FIRST TIME WOULD OBLIGATE A CONTRACTING STATE PURSUANT TO 
'TREATY' TO USE ITS BEST ENDEAVORS TO GRANT ASYLUM TO ANY 
ELIGIBLE PERSON. 

"AN ELIGIBLE PERSON IS DEEINED IN TERMS SIMILAR TO THOSE 
WHICH DEFINE A REEUGEE IN THE JULY 28, 1951 CONVENTION 
RELATING TO THE STATUS OE REFUGEES. ELIGIBILITY IS ACCORDED 
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TO A PERSON WHO OWING TO A WELL-EOUNDED FEAR OR PERSECUTION 
EOR REASON OE RACE, RELIGION, POLITICAL OPINION, NATIONALITY 
OR MEMBERSHIP IN A SOCIAL GROUP IS UNABLE OR UNWILLING TO 
RETURN TO THE COUNTRY OE HIS NATIONALITY OR FORMER HABITUAL 
RESIDENCE IE STATELESS. THERE IS NO PROVISION EOR NUMERICAL 
LIMITATIONS ON THE GRANT OE ASYLUM BY A CONTRACTING STATE. 
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"THE LIBERAL ELIGIBILITY PROVISION AND THE ABSENCE OE A 
NUMERICAL LIMITATION RAISE AN EXTREMELY IMPORTANT QUESTION. 

ASSUME A COUNTRY CONTIGUOUS TO THE U.S. TURNS COMMUNIST 
AND CLOSES ALL PLACES OF RELIGIOUS WORSHIP. IF A HALF 
MILLION PERSONS IN THAT COUNTRY SEEK ADMISSION TO THE 
U.S. UNDER THE PROPOSED CONVENTION ON THE GROUND OE 
RELIGIOUS PERSECUTION BECAUSE THEY ARE DEPRIVED OE THE 
OPPORTUNITY TO WORSHIP IN THE PLACE OF THEIR CHOICE, WOULD 
THE U.S. HAVE TO GRANT THEM ASYLUM?..." 

3. WE PROPOSED TO RESPOND TO INS AS EOLLOWS. 

4. "THE QUESTION RAISED IN THE INS MEMORANDUM OE JAN. 7 
IS CLEARLY AN IMPORTANT ONE. INS IS CORRECT IN POINTING 
OUT THAT THERE IS NO PROVISION EOR NUMERICAL LIMITATIONS 
ON THE GRANT OE ASYLUM BY A CONTRACTING STATE. IT POSES 
THE HYPOTHETICAL CASE OF A COUNTRY CONTIGUOUS TO THE 
UNITED STATES PERSECUTING ITS CITIZENS ON RELIGIOUS 
GROUNDS AND INQUIRES WHETHER, IF A HALF MILLION PERSONS 
IN THAT NEIGHBORING COUNTRY SHOULD SEEK ADMISSION TO THE 
UNITED STATES UNDER THE CONVENTION, THE U.S. WOULD 

HAVE TO GRANT THEM ASYLUM. 

"ARTICLE I OF THE CONVENTION WOULD IMPOSE ON A CONTRACTING 
STATE THE OBLIGATION TO USE ITS BEST ENDEAVORS IN A 
HUMANITARIAN SPIRIT TO GRANT ASYLUM IN ITS TERRITORY TO 
ANY PERSON' ELIGIBLE FOR THE BENEFITS OF THE CONVENTION. 

PLAINLY, THIS IS NOT AN ABSOLUTE OBLIGATION BUT A CONDITIONA 
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ONE: STATES ARE OBLIGED TO USE NO MORE THAN THEIR BEST 
ENDEAVORS.' 

"UNDER THE REFORMULATION OF ARTICLES 3 AND 4 WHICH THE 
UNITED STATES DELEGATION, WITH THE CLEARANCE OF INS AND 
IN RELIANCE UPON ITS MEMORANDUM OF DECEMBER 22, 1976, FROM 
COMMISSIONER CHAPMAN TO THE STATE DEPARTMENT'S COORDINATOR 
FOR HUMANITARIAN AFFAIRS, HAS BEEN AUTHORIZED TO PROPOSE 
- AND WHICH THE GENEVA MISSION HAS CIRCULATED TO A 
NUMBER OF DELEGATIONS AND THE UNHCR PURSUANT TO DEPARTMENTAL 
INSTRUCTIONS - 'NO PERSON' ENTITLED TO THE BENEFITS OF THE 
CONVENTION SHALL BE SUBJECTED TO REJECTION AT THE FRONTIER 
OF A CONTRACTING STATE WHERE HIS FREEDOM WOULD BE THREAT- 
ENED ON SPECIFIED GROUNDS, INCLUDING PERSECUTION FOR RE- 
LIGIOUS REASONS. AS THAT MEMORANDUM SPECIFIES, '...THE 
SERVICE CONSIDERS THAT THE UNITED STATES WOULD BE 
OBLIGED UNDER OUR OWN LONG STANDING HUMANITARIAN 
NATIONAL POLICY, NOT TO REJECT A REFUGEE AT OUR OWN 
FRONTIER WHENEVER WE HAD DETERMINED THAT SUCH REJECTION 
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WOULD SURELY PUT HIM IN THE HANDS OF THOSE WHO WOULD 
PERSECUTE HIM'. THE DEPARTMENT OE STATE IS IN EULL 
AGREEMENT WITH THIS POSITION. 

"A EURTHER PERTINENT ARTICLE OE THE PROPOSED CONVENTION IS 
ARTICLE 5, WHICH PROVIDES THAT: 'WHENEVER A CONTRACTING 
STATE EXPERIENCES DIEEICULTIES IN THE CASE OF A SUDDEN 
OR MASS INELUX, OR EOR OTHER COMPELLING REASONS, IN GRANTING 
OR CONTINUING TO GRANT, THE BENEFITS OF THIS CONVENTION, EAC 
CONTRACTING STATE SHALL, AT THE REQUEST OF THAT STATE, 
THROUGH THE OEEICE OF THE UNITED NATIONS HIGH COMMISSIONER 
EOR REEUGEES, OR ANY OTHER AGENCY OE THE UNITED NATIONS 
WHICH MAY SUCCEED IT, OR BY ANY OTHER MEANS CONSIDERED 
SUITABLE, TAKE SUCH MEASURES AS IT DEEMS APPROPRIATE, IN 
CONIUNCTION WITH OTHER STATES OR INDIVIDUALLY, TO SHARE 
EQUITABLY THE BURDEN OF THAT STATE'. THIS ARTICLE CLEARLY 
CONTEMPLATES THE POSSIBILITY THAT A STATE MAY BE SUBIECTED 
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TO A MASS INELUX' AND THAT SUCH AN INELUX MAY GIVE RISE 
TO 'DIEEICULTIES'. 

"WHILE THE BASIC PROVISION OP THE CONVENTION SET OUT IN 
ARTICLE I RESPECTING BEST ENDEAVORS' APPEARS TO RESERVE 
TO THE CONTRACTING STATE A MEASURE OP PLEXIBILITY, THE 
THRUST OP ARTICLES 3, 4 AND 5 DESCRIBED ABOVE IS SUBJECT 
TO THE INTERPRETATION THAT A CONTRACTING STATE WOULD BE 
OBLIGED TO GRANT ASYLUM TO HALE A MILLION RELIGIOUS 
PERSECUTEES. IN THE CASE OP THE UNITED STATES, THAT WOULD 
NOT BE AN ACT INCONSISTENT WITH RECENT TRADITION, AS 
PRECEDENTS OF ACCORDING ASYLUM TO HUNDREDS OF THOUSANDS 
OF CUBAN AND VIETNAMESE REEUGEES DEMONSTRATES. NEVER- 
THELESS THE QUESTION MAY BE PAIRLY POSED, SHOULD THE UNITED 
STATES AT THE CURRENT PLENIPOTENTIARY CONFERENCE SEEK ANY 
SAFEGUARD EOR ITSELP AND OTHER POTENTIAL CONTRACTING 
STATES SIMILARLY SITUATED? 

"THE STATE DEPARTMENT DOES NOT PAVOR INTRODUCTION OP ANY 
AMENDMENT TO THE CURRENT OR PROPOSED REVISED TEXT OP THE 
CONVENTION WHICH WOULD MEET THE POINT RAISED BY THE INS. 

IT RATHER SUGGESTS THAT, AT AN APPROPRIATE POINT IN THE 
PROCEEDINGS OP THE CONFERENCE, THE U.S. DELEGATION PLACE 
ON RECORD A STATEMENT OP THE POLLOWING SUBSTANCE: 'IN 
VIEW OP THE PROVISIONS OP THE DRAPT CONVENTION, PARTICULARLY 
ARTICLES 1, 3, 4 AND 5, THE U.S. DELEGATION RECOGNIZES 
THAT NO LIMITATION ON THE NUMBER OP PERSONS TO WHICH A 
CONTRACTING STATE IS OBLIGED TO ACCORD ASYLUM IS CONTAINED 
IN THE CONVENTION. IT DOES NOT BELIEVE THAT SUCH A 
LIMITATION SHOULD BE INTRODUCED INTO THE CONVENTION. IT 
NOTES, MOREOVER, THAT ARTICLE 5 CONTEMPLATES THE POSSIBILITY 
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OF A CONTRACTING STATE EXPERIENCING DIFEICULTIES IN THE 
CASE OF A SUDDEN OR MASS INFLUX OF PERSONS SEEKING ASYLUM; 
THUS THE POSSIBILITY OP A MASS' INPLUX IS RECOGNIZED. 

AT THE SAME TIME, THE BASIC OBLIGATION OF A CONTRACTING 
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STATE IS, 'ACTING IN THE EXERCISE OP ITS SOVEREIGN RIGHTS,' 

TO USE ITS 'BEST ENDEAVORS IN A HUMANITARIAN SPIRIT TO 
GRANT ASYLUM TO ANY PERSON ELIGIBLE...' IN THE VIEW OF 
THE UNITED STATES, THIS PUND AMENT AL PROVISION SHOULD BE 
CONSTRUED TO IMPORT A 'RULE OP REASON' IN THE INTERPRETATION 
OP A CONTRACTING STATE'S OBLIGATION TO APPORD ASYLUM TO 
IMMENSE NUMBERS OF PERSONS. WHILE A STATE MAY IN FACT BE 
GENEROUS IN THIS REGARD, AS A NUMBER OP STATES IN RECENT 
YEARS HAVE BEEN, IT SHOULD BE UNDERSTOOD THAT, IN CONSIDER- 
ING ADMISSION OP IMMENSE NUMBERS OF PERSONS A CONTRACTING 
STATE IS ENTITLED TO WEIGH THEIR IMPACT ON ITS SOCIETY 
AND SECURITY AND ITS POSSIBILITIES OP ACCOMMODATING THEM 
WITHOUT EXCESSIVE STRAIN. THE HUMANITARIAN CONSIDERATIONS 
WHICH A CONTRACTING STATE WILL BRING TO BEAR WILL NECES- 
SARILY EMBRACE THE SITUATION NOT ONLY OP THOSE PERSONS SEEK- 
ING ASYLUM BUT OF THOSE NORMALLY RESIDENT IN ITS 
TERRITORY." 

5. WE WOULD APPRECIATE THE VIEWS OF USDEL SOONEST, 

INCLUDING ANY ALTERNATIVE SUGGESTIONS. WE ARE UNABLE TO 
PREDICT WHETHER FOREGOING WOULD SATISFY INS, BUT APPREHEND 
THAT IT MIGHT NOT. 
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STADIS///////////////// 


EOLLOWING TEL SENT ACTION GENEVA EROM STATE JAN 11: 

QUOTE CONFIDENTIAL STATE 005400 

STADIS 


E.O. 11652: 


TAGS:SREE, UNHCR 

SUBJECT: DRAFT CONVENTION ON TERRITORIAL ASYLUM 

1 . THE GENERAL COUNSEL'S OEEICE OE INS TELEPHONED THE 
EOLLOWING MEMORANDUM TO D/HA ON JAN. 7. 

2. "THE PROPOSED CONVENTION ON TERRITORIAL ASYLUM EOR THE 
FIRST TIME WOULD OBLIGATE A CONTRACTING STATE PURSUANT TO 
'TREATY' TO USE ITS BEST ENDEAVORS TO GRANT ASYLUM TO ANY 
ELIGIBLE PERSON. 
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"AN ELIGIBLE PERSON IS DEEINED IN TERMS SIMILAR TO THOSE 
WHICH DEFINE A REEUGEE IN THE JULY 28, 1951 CONVENTION 
RELATING TO THE STATUS OE REFUGEES. ELIGIBILITY IS ACCORDED 
TO A PERSON WHO OWING TO A WELL-EOUNDED FEAR OR PERSECUTION 
EOR REASON OE RACE, RELIGION, POLITICAL OPINION, NATIONALITY 
OR MEMBERSHIP IN A SOCIAL GROUP IS UNABLE OR UNWILLING TO 
RETURN TO THE COUNTRY OE HIS NATIONALITY OR FORMER HABITUAL 
RESIDENCE IE STATELESS. THERE IS NO PROVISION EOR NUMERICAL 
LIMITATIONS ON THE GRANT OE ASYLUM BY A CONTRACTING STATE. 

"THE LIBERAL ELIGIBILITY PROVISION AND THE ABSENCE OE A 
NUMERICAL LIMITATION RAISE AN EXTREMELY IMPORTANT QUESTION. 

ASSUME A COUNTRY CONTIGUOUS TO THE U.S. TURNS COMMUNIST 
AND CLOSES AEL PLACES OF RELIGIOUS WORSHIP. IP A HALF 
MILLION PERSONS IN THAT COUNTRY SEEK ADMISSION TO THE 
U.S. UNDER THE PROPOSED CONVENTION ON THE GROUND OP 
RELIGIOUS PERSECUTION BECAUSE THEY ARE DEPRIVED OP THE 
OPPORTUNITY TO WORSHIP IN THE PLACE OF THEIR CHOICE, WOUED 
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THE U.S. HAVE TO GRANT THEM ASYLUM?..." 

3. WE PROPOSED TO RESPOND TO INS AS EOLLOWS. 

4. "THE QUESTION RAISED IN THE INS MEMORANDUM OF JAN. 7 
IS CLEARLY AN IMPORTANT ONE. INS IS CORRECT IN POINTING 
OUT THAT THERE IS NO PROVISION FOR NUMERICAL LIMITATIONS 
ON THE GRANT OF ASYLUM BY A CONTRACTING STATE. IT POSES 
THE HYPOTHETICAL CASE OF A COUNTRY CONTIGUOUS TO THE 
UNITED STATES PERSECUTING ITS CITIZENS ON RELIGIOUS 
GROUNDS AND INQUIRES WHETHER, IF A HALF MILLION PERSONS 
IN THAT NEIGHBORING COUNTRY SHOULD SEEK ADMISSION TO THE 
UNITED STATES UNDER THE CONVENTION, THE U.S. WOULD 

HAVE TO GRANT THEM ASYLUM. 

"ARTICLE 1 OF THE CONVENTION WOULD IMPOSE ON A CONTRACTING 
STATE THE OBLIGATION TO USE ITS BEST ENDEAVORS IN A 
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HUMANITARIAN SPIRIT TO GRANT ASYLUM IN ITS TERRITORY TO 
ANY PERSON' ELIGIBLE FOR THE BENEFITS OF THE CONVENTION. 

PLAINLY, THIS IS NOT AN ABSOLUTE OBLIGATION BUT A CONDITIONA 
ONE: STATES ARE OBLIGED TO USE NO MORE THAN THEIR BEST 
ENDEAVORS.' 

"UNDER THE REFORMULATION OF ARTICLES 3 AND 4 WHICH THE 
UNITED STATES DELEGATION, WITH THE CLEARANCE OF INS AND 
IN RELIANCE UPON ITS MEMORANDUM OF DECEMBER 22, 1976, FROM 
COMMISSIONER CHAPMAN TO THE STATE DEPARTMENT'S COORDINATOR 
FOR HUMANITARIAN AFFAIRS, HAS BEEN AUTHORIZED TO PROPOSE 
- AND WHICH THE GENEVA MISSION HAS CIRCULATED TO A 
NUMBER OF DELEGATIONS AND THE UNHCR PURSUANT TO DEPARTMENTAL 
INSTRUCTIONS - 'NO PERSON' ENTITLED TO THE BENEFITS OF THE 
CONVENTION SHALL BE SUBJECTED TO REJECTION AT THE FRONTIER 
OF A CONTRACTING STATE WHERE HIS FREEDOM WOULD BE THREAT- 
ENED ON SPECIFIED GROUNDS, INCLUDING PERSECUTION FOR RE- 
LIGIOUS REASONS. AS THAT MEMORANDUM SPECIFIES, '...THE 
SERVICE CONSIDERS THAT THE UNITED STATES WOULD BE 
OBLIGED UNDER OUR OWN LONG STANDING HUMANITARIAN 
NATIONAL POLICY, NOT TO REJECT A REFUGEE AT OUR OWN 
FRONTIER WHENEVER WE HAD DETERMINED THAT SUCH REJECTION 
WOULD SURELY PUT HIM IN THE HANDS OF THOSE WHO WOULD 
PERSECUTE HIM'. THE DEPARTMENT OF STATE IS IN FULL 
AGREEMENT WITH THIS POSITION. 

'A FURTHER PERTINENT ARTICLE OF THE PROPOSED CONVENTION IS 
ARTICLE 5, WHICH PROVIDES THAT: 'WHENEVER A CONTRACTING 
STATE EXPERIENCES DIFFICULTIES IN THE CASE OF A SUDDEN 
OR MASS INFLUX, OR FOR OTHER COMPELLING REASONS, IN GRANTING 
OR CONTINUING TO GRANT, THE BENEFITS OF THIS CONVENTION, EAC 
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CONTRACTING STATE SHALL, AT THE REQUEST OE THAT STATE, 
THROUGH THE OFFICE OE THE UNITED NATIONS HIGH COMMISSIONER 
FOR REFUGEES, OR ANY OTHER AGENCY OF THE UNITED NATIONS 
WHICH MAY SUCCEED IT, OR BY ANY OTHER MEANS CONSIDERED 
SUITABLE, TAKE SUCH MEASURES AS IT DEEMS APPROPRIATE, IN 
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CONIUNCTION WITH OTHER STATES OR INDIVIDUALLY, TO SHARE 
EQUITABLY THE BURDEN OE THAT STATE'. THIS ARTICLE CLEARLY 
CONTEMPLATES THE POSSIBILITY THAT A STATE MAY BE SUBIECTED 
TO A MASS INFLUX' AND THAT SUCH AN INFLUX MAY GIVE RISE 
TO 'DIFFICULTIES'. 

"WHILE THE BASIC PROVISION OF THE CONVENTION SET OUT IN 
ARTICLE I RESPECTING BEST ENDEAVORS' APPEARS TO RESERVE 
TO THE CONTRACTING STATE A MEASURE OF FLEXIBILITY, THE 
THRUST OF ARTICLES 3, 4 AND 5 DESCRIBED ABOVE IS SUBJECT 
TO THE INTERPRETATION THAT A CONTRACTING STATE WOULD BE 
OBLIGED TO GRANT ASYLUM TO HALF A MILLION RELIGIOUS 
PERSECUTEES. IN THE CASE OF THE UNITED STATES, THAT WOULD 
NOT BE AN ACT INCONSISTENT WITH RECENT TRADITION, AS 
PRECEDENTS OE ACCORDING ASYLUM TO HUNDREDS OE THOUSANDS 
OF CUBAN AND VIETNAMESE REFUGEES DEMONSTRATES. NEVER- 
THELESS THE QUESTION MAY BE FAIRLY POSED, SHOULD THE UNITED 
STATES AT THE CURRENT PLENIPOTENTIARY CONEERENCE SEEK ANY 
SAEEGUARD FOR ITSELF AND OTHER POTENTIAL CONTRACTING 
STATES SIMILARLY SITUATED? 

"THE STATE DEPARTMENT DOES NOT FAVOR INTRODUCTION OF ANY 
AMENDMENT TO THE CURRENT OR PROPOSED REVISED TEXT OF THE 
CONVENTION WHICH WOULD MEET THE POINT RAISED BY THE INS. 

IT RATHER SUGGESTS THAT, AT AN APPROPRIATE POINT IN THE 
PROCEEDINGS OF THE CONEERENCE, THE U.S. DELEGATION PLACE 
ON RECORD A STATEMENT OF THE FOLLOWING SUBSTANCE: 'IN 
VIEW OF THE PROVISIONS OF THE DRAFT CONVENTION, PARTICULARLY 
ARTICLES 1, 3, 4 AND 5, THE U.S. DELEGATION RECOGNIZES 
THAT NO LIMITATION ON THE NUMBER OF PERSONS TO WHICH A 
CONTRACTING STATE IS OBLIGED TO ACCORD ASYLUM IS CONTAINED 
IN THE CONVENTION. IT DOES NOT BELIEVE THAT SUCH A 
LIMITATION SHOULD BE INTRODUCED INTO THE CONVENTION. IT 
NOTES, MOREOVER, THAT ARTICLE 5 CONTEMPLATES THE POSSIBILITY 
OF A CONTRACTING STATE EXPERIENCING DIEFICULTIES IN THE 
CASE OE A SUDDEN OR MASS INFLUX OF PERSONS SEEKING ASYLUM; 
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THUS THE POSSIBILITY OF A MASS' INFLUX IS RECOGNIZED. 
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AT THE SAME TIME, THE BASIC OBLIGATION OF A CONTRACTING 

STATE IS, 'ACTING IN THE EXERCISE OE ITS SOVEREIGN RIGHTS,' 

TO USE ITS 'BEST ENDEAVORS IN A HUMANITARIAN SPIRIT TO 
GRANT ASYLUM TO ANY PERSON ELIGIBLE...' IN THE VIEW OE 
THE UNITED STATES, THIS EUND AMENT AL PROVISION SHOULD BE 
CONSTRUED TO IMPORT A 'RULE OE REASON' IN THE INTERPRETATION 
OE A CONTRACTING STATE'S OBLIGATION TO AEEORD ASYLUM TO 
IMMENSE NUMBERS OF PERSONS. WHILE A STATE MAY IN FACT BE 
GENEROUS IN THIS REGARD, AS A NUMBER OE STATES IN RECENT 
YEARS HAVE BEEN, IT SHOULD BE UNDERSTOOD THAT, IN CONSIDER- 
ING ADMISSION OE IMMENSE NUMBERS OF PERSONS A CONTRACTING 
STATE IS ENTITLED TO WEIGH THEIR IMPACT ON ITS SOCIETY 
AND SECURITY AND ITS POSSIBILITIES OE ACCOMMODATING THEM 
WITHOUT EXCESSIVE STRAIN. THE HUMANITARIAN CONSIDERATIONS 
WHICH A CONTRACTING STATE WILL BRING TO BEAR WILL NECES- 
SARILY EMBRACE THE SITUATION NOT ONLY OE THOSE PERSONS SEEK- 
ING ASYLUM BUT OF THOSE NORMALLY RESIDENT IN ITS 
TERRITORY." 

5. WE WOULD APPRECIATE THE VIEWS OE USDEL SOONEST, 

INCLUDING ANY ALTERNATIVE SUGGESTIONS. WE ARE UNABLE TO 
PREDICT WHETHER FOREGOING WOULD SATISEY INS, BUT APPREHEND 
THAWU IT MIGHT NOT. KISSINGER UNQUOTE ROBINSON 
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